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CGershengorn, Thomas F. O Neil, 1Il1, WIlliam Single, 1V,
Jeffrey A. Rackow, Mark C. Rosenblum Peter H. Jacoby,
Judy Sello, Gene C. Schaerr, Janes P. Young, Brian Conboy,
Thomas Jones, Albert H Kranmer, Robert J. Aanoth, Charles
C. Hunter and Catherine M Hannan. Maria L. Wodbridge
entered an appear ance.

Lisa S. Celb, Counsel, Federal Conmmunicati ons Conm s-
sion, argued the cause for respondent. Wth her on the brief
were Christopher J. Wight, General Counsel, and John E.

Ingl e, Deputy Associate General Counsel. Robert B. N chol -
son and Robert J. Wggers, Attorneys, U S. Departnent of
Justice, Daniel M Arnstrong, Associate General Counsel,
Federal Communi cati ons Conmi ssion, and Laurence N

Bour ne, Counsel, entered appearances.

Bef ore: Edwards, Chief Judge, and Sentelle and
Randol ph, Circuit Judges.

pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Petitioners, WrldCom AT&T,
Ti me Warner Tel ecom and other |ong distance tel ephone
service providers, seek review of the FCC s Fifth Report and
Order and Further Notice of Proposed Rulemaking in In Re
Access Charge Reform 14 F.C.C R 14,221 (1999) (hereinafter
"Order” or "Pricing Flexibility Order"). That order grants
| ocal exchange carriers ("LECs") immrediate pricing flexibility
for sone interstate access services and establishes procedures
t hrough whi ch LECs may seek substantial additional relief
fromexisting price cap regulation. Petitioners maintain that
the Order is arbitrary, capricious, and contrary to law in that
it violates the FCC s statutory mandate to ensure "just and
reasonabl e" prices for tel ecomunication services and pro-
nmote the public interest. Several LECs--Bell South, Qnest,
SBC Comuni cati ons, and Verizon--intervene in support of
t he FCC.

W& hold that the FCC s decision to grant additional pricing
flexibility to i ncunbent LECs through a series of collocation



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1472 Document #573609 Filed: 02/02/2001

based triggers, deregul ation of new services, and deaveragi ng

of rates was neither arbitrary and capricious nor contrary to

| aw. The FCC nmade a reasonabl e policy deterni nation that
collocation was a sufficient proxy for market power in deter-

m ni ng whether to grant pricing flexibility to LECs and
sufficiently explained the basis for its decision to grant ime-
diate pricing flexibility for some services. For these reasons,
we uphold the FCC s order and deny the petitions for review

| . Background
A Legal and Regul at ory Cont ext

In recent years, the FCC has sought to facilitate greater
conpetition in the provision of both |ong-distance and | oca
t el ephone service. See, e.g., AT&T v. FCC, 220 F.3d 607
(D.C. Gr. 2000); Bell Atl. Tel. Cos. v. FCC, 79 F.3d 1195
(D.C. CGr. 1996); Nat'l Rural Telecom Ass'n v. FCC, 988 F.2d
174 (D.C. Cir. 1993). Competition for tel ephone services,
where it exists, serves the FCC s statutory goal of ensuring
fair and reasonable prices for tel ecommuni cations services.
Therefore, as tel ephone narkets becone nore conpetitive,
the FCC has | essened regul atory control over those markets,
including the market for interstate access services. It is
within this evolving regulatory context that this case arises.

1. I nterstate Access Services

Local tel ephone service is provided by | ocal exchange carri-
ers. 47 U S.C. s 153(26). Typically, one LEC is the dom -
nant, or "incunbent," service provider in each |ocal area.
Until relatively recently, the incunmbent LECs had virtua
nmonopol i es over the provision of |ocal phone service in their
territories.

Long di stance service--that is, service between |ocal access
and transport areas ("LATAs") or "InterLATA" service--is,
for the nost part, provided by interexchange carriers
("I XCs"), such as petitioners WrldCom and AT&T. Long
di stance providers are reliant upon LECs to reach their
customers. \Wen a custonmer nmakes a | ong distance call, the
| XC nust have "access" to the |ocal networks at both the
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originating and receiving end of the call in order to conplete
t he connection. Generally, the LEC connects the call from
the caller to a switch or "end office,” which is in turn
connected to a "serving wire center” (SWC), which is itself
connected to an interconnection point, or "point of presence"
(POP), with the long distance carrier. This same series of
connections will also be nade at the receiving end of the
phone call--fromPOP to SWC to switch to call recipient.

LECs charge the 1 XCs for providing this "access service" in
accordance with 47 CF.R Part 69. [|XCs then bill custoners
directly for long distance calls.

There are two types of access service: "switched access”
and "special access." Switched access service requires the
creation of a connection between the caller and the |ong
di stance conpany on a "call-by-call" basis. This entails (1) a
connection between the caller and a | ocal LEC switch, (2) a
connection fromthe LEC switch to the SWC ("interoffice
transport™), and (3) an entrance facility which connects the
SWC and the | ong di stance conpany's POP. Switched access
can either be dedicated to a particular IXC ("dedicated
transport™ or "direct trunked transport”) or shared anong
| XCs. "Special access" service, on the other hand, uses
dedi cated |ines between the custoner and the | XC s | oca
POP. Switched access is used by nost residential customers.
Most users of special access services are conpanies w th high
call vol unes.

For quite sone tinme incunbent LECs dom nated access
service markets. In recent years, however, other conpanies
have begun to enter these markets. Market entrants typical -
Iy provide a portion of full access service, such as fromthe
I XC POP to the SWC, in any given market. This devel op-
ment was facilitated by changes in FCC regul ati ons. Begin-
ning in 1992, the FCC required incunbent LECs to permt
conpetitors to "collocate" their equipnent at LEC wire cen-
ters and connect directly to the LEC networks as a neans of
spurring additional conpetition in access service. See Ex-
panded Interconnection with Local Tel. Co. Facilities, 7
F.CCR 7369, p P1-3, 39, reconsidered 8 F.C C R 127 (1992),
vacated in part and remanded in part, Bell Atl. Tel. Cos. v.
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FCC, 24 F.3d 1441 (D.C. Gr. 1994). Now, the FCC believes,
there may be sufficient conpetition for access services to
justify deregul atory neasures.

2. Regul at ory Framewor k

For years the FCC inposed traditional rate of return
regul ation on the LECs. Beginning in 1990, however, the
FCC substituted "price cap" regulation for the | argest LECs.
See Nat'|l Rural Telecom Ass'n, 988 F.2d at 178-79. Price
cap regul ation inposes a "cap" on aggregate prices charged
by LECs for certain services in a given area. See 47 C F.R
ss 61.41-.49. For the purposes of setting the caps, services
are grouped in various "baskets." See 47 C.F.R s 61.42(d).
These are the comon |ine basket, traffic-sensitive basket,
trunki ng basket, and special access basket, the latter two of
which are at issue in this case. LECs are also required to
charge averaged (i.e., uniform rates in given service areas,
absent substantial cost differentials. See 47 CF. R
s 69.3(e)(7). This averaging requirenent is designed to pre-
vent price discrimnation by LECs.

Price cap regulation offers nore pricing flexibility than rate
of return regulation, as conpanies are relatively free to set
their own prices so long as they remain below the cap. A
conpany can raise the price for one service so |long as that
increase is offset by a price decrease in another. Prices that
are bel ow upper price "bands" for a given service are al so
presuned | awful and given streanlined review by the FCC
See Bell Atl. Tel. Cos., 79 F.3d at 1198. The FCC i npl enent -
ed price cap regulation for LECs as "a transitional regulatory
scheme until actual conpetition nakes price cap regul ation
unnecessary." Oder p 11

Price cap regulation is supplenmented by tariff requirenents
for "dom nant carriers” (including all regional Bell Operating
Conpanies in their |local service areas), under which compa-
nies are required to publish rate changes before they are
i npl enented. 47 U.S.C. s 203(a), s 204(a). Tariffs must be
filed fifteen days in advance of price increases and seven days
i n advance of price decreases. 47 U S.C s 204(a)(3). This
all ows both the FCC and affected custoners to review and
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chal | enge price changes by LECs. The tariff requirenment is
wai ved for those carriers that are deemed non-dom nant
because they face substantial conpetition fromother firns.

3. The 1996 Act

In 1996, Congress enacted the Tel ecomuni cations Act of
1996 to "pronote conpetition and reduce regul ation in order
to secure lower prices and higher quality services for Aneri-
can tel ecommuni cati ons consuners and encourage the rapid
depl oynment of new tel ecomuni cati ons technol ogies.” Pub
L. No. 104-104, 110 Stat. 56, 56 (Introductory Statenent).
The 1996 Act requires incunmbent LECs to grant conpetitors
(such as the |1 XCs) greater access to their |ocal networks
t hrough coll ocation of facilities, the purchase and resal e of
"unbundl ed network el enents" and services, and mandat ed
i nterconnection. 47 U S.C. s 251(c)(2)-(4). 1In response to
the 1996 Act, the FCC has sought to nove toward greater
conpetition for, and |less regul ation of, tel ecomunications
servi ces.

B. The FCC s Pricing Flexibility O der

On August 5 1999, the FCC adopted the Fifth Report and
Order and Further Notice of Proposed Rulemaking in In Re
Access Charge Reform 14 F.C.C R 14,221 (1999). In accor-
dance with the stated goals of the 1996 Act, the O der
granted imredi ate pricing flexibility for some services and
set conpetition thresholds to trigger additional relaxation of
regul atory controls. According to the FCC, the Order was the
"l ogi cal next step in the Comm ssion's ongoing effort to
coordi nate reduced regul ation with conpetitive devel op-
ments." Brief for Federal Conmunications Conmi ssion at 9.

1. I mredi ate Pricing Flexibility

The Order provides imediate pricing flexibility for LECs
in three inportant respects: (1) LECs may introduce "new
services" subject to a stream ined approval process; (2)

LECs may offer deaveraged rates for services in the trunking
basket; and (3) interstate interLATA and intralLATA tol
services are renoved fromprice cap regulation. Oder
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p p 34-66. Petitioners challenge the first and second changes
as unl awf ul .

New services are those services that, by definition, "ex-
pand[ ] the range of service options available to consuners.™
Id. p 37. Previously, an LEC needed a waiver to offer a new
swi tched access service that did not fit into the preexisting
rate structure. The LEC was required to denonstrate that

such a waiver was in the "public interest.” Finding that
exi sting "new service rules inpede the introduction of new
services," id. p 37, the FCC Order elimnates the required

"public interest"” showing and allows LECs to file tariffs for
new services with only one-day's notice. LECs are stil

prohi bited fromoffering "new services outside of price cap
regulation.” 1d. p 43

Under the FCC s regul ations, price cap LECs are general -
Iy required to geographically average charges for access
el ements across a given "study area" (typically a state or
region). 47 CF.R s 69.3(e)(7). Deaveraging--the disaggre-
gation of charges for specific service access el ements--was
only allowed in up to three zones per LEC and only subject to
certain conditions, such as intensity of use. Under the new
rules, LECs may define up to seven zones subject to the
requi renents that (1) each zone other than the highest price
zone accounts for at least fifteen percent of the LEC s
trunki ng basket revenues in the study area, and (2) annua
price increases in a zone cannot exceed fifteen percent.
Order p 62. According to the FCC, this new flexibility "en-
hances the efficiency of the market for those services by
allowing prices to be tailored nore easily and accurately to
reflect costs and, therefore, pronotes conpetition.” Id. p 59.

The Pricing Flexibility O der also renoves interLATA and
i ntraLATA toll services fromprice cap regulation upon an
LEC s inplenmentation of toll dialing parity. See id. p 45.
Toll service is "tel ephone service between stations in different
exchange areas for which there is nade a separate charge not
included in contracts with subscribers for exchange service."
47 U . S.C. s 153(48). Wen an LEC provides toll dialing
parity, it permts its local service custonmers within a given
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calling area "to nake a |l ocal tel ephone call notwi thstanding
the identity of the customer's or the called party's tel ecomu-
ni cations service provider." 47 CF.R s 51.207. LECs are
required to inplement toll dialing parity throughout their
service areas. See 47 C.F.R ss 51.205, .209, .211, .213.

Upon neeting this requirenent for all interLATA and intra-
LATA toll services, an LEC s provision of these services is
renoved fromprice cap regulation. This portion of the
Pricing Flexibility Order is not challenged in this case.

2. Future Pricing Flexibility

The FCC order al so provides for additional pricing flexibili-
ty once an LEC shows that certain conpetitive thresholds
("triggers") have been net in a given nmetropolitan statistica
area (MSA). According to the FCC, this step is nerely the
|atest effort to "allow i ncunbent LECs progressively greater
pricing flexibility as they face increasing conpetition.” O der
p 67. The triggers neasure narket conpetition based upon
investnments in infrastructure by potential conmpetitors. The
FCC s stated aimis to balance the benefit of further deregu-
[ation with the potential risk of exclusionary behavior or
i ncreased prices for consuners. See id. p 69 (noting that the
relief "if granted prematurely, mght enable price cap LECs
to (1) exclude new entrants fromtheir markets, or (2) in-
crease rates to unreasonable levels"). Therefore, the nore
relief sought, the higher the trigger is set--that is, a greater
| evel of investnent by conpetitors is required.

The relief comes in two phases. 1In Phase |, LECs may
offer contract tariffs and volunme and termdi scounts, while
remai ni ng subject to sone price cap rules and tariff require-
ments. In addition, for LECs subject to Phase | relief, new
tariffs only require one day advance notice as opposed to
seven or fourteen days notice under current rules. Phase
relief is available upon a showi ng "that conpetitors have
made irreversible investnents in the facilities needed to
provi de the services at issue, thus discouraging incunmbent
LECs from successfully pursuing exclusionary strategies."
Id. p 69. Phase | relief is potentially avail able for dedicated
transport (entrance facilities, direct-trunked transport), chan-
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nel term nations, and common |line and traffic-sensitive ser-
Vi ces.

In order to obtain Phase | relief for dedicated transport
servi ces an i ncunbent LEC nust show collocation in fifteen
percent of wire centers within the MSA in which relief is
sought, or in wire centers accounting for at least thirty
percent of revenues for services in question. 1d. p 93. 1In
addition, at |east one conpetitor nmust rely on transport
facilities provided by a non-incunbent LEC in each wire
center relied on in the applicant LEC s petition. Phase
relief is available for channel termnations upon a show ng of
collocation in fifty percent of wire centers within the MSA in
which relief is sought or in wire centers accounting for at
| east sixty-five percent of revenues for services in question
Id. p p 105-06. The trigger for common line and traffic-
sensitive services is that a conpetitor nust offer service to
fifteen percent of incunbent LEC s custoner |ocations using
its own transport and switching facilities. 1d. p 120.

In each case Phase | relief is subject to several conditions
to prevent price discrimnation or other potentially predatory
behavi or. Under Phase I, contract tariff rates nust be
available to all simlarly situated custoners, and vol une
di scounts must be available to all simlarly situated custoners

willing to make equivalent termconmtnents. I1d. p p 124,
130. I ncunbent LECs must continue to offer services pursu-
ant to price caps as well. 1d. p 24. Finally, LECs remain

subj ect to FCC enforcenent actions for anticonpetitive be-
havior. See, e.g., id. p p 127, 131; 47 U S.C s 208.

In Phase I, LECs are given greater freedomto raise and
| ower rates outside of price cap regulation. Phase Il relief is
avai l abl e for the sane services and may be sought once
"conpetitors have established a significant market presence

in the provision of the services at issue.” Oder p 69. Phase
Il relief allows LECs to offer services outside of price cap
regul ati on, though LECs must still file generally available

tariffs and remain subject to FCC enforcenent actions for
anti conpetitive behavior.

Page 9 of 23
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In order to obtain Phase Il relief for dedicated transport
services an incunbent LEC nmust show collocation in fifty
percent of wire centers within the MSA in which relief is
sought or in wire centers accounting for at |least sixty-five
percent of revenues for services in question. 1d. p p 148-49.
In addition, as with Phase | relief, at |east one conpetitor
must rely on transport facilities provided by non-i ncunbent
LECs in each wire center relied on in the applicant LEC s
petition. 1d. p 8. Phase Il relief is available for channe
term nati ons upon a showi ng of collocation in sixty-five per-
cent of wire centers within the MSA in which relief is sought
or in wire centers accounting for at |east eighty-five percent

of revenues for services in question. 1d. p 150. The FCC has
not yet set a collocation trigger for cormmon line and traffic-
sensitive services Phase Il relief.

As with Phase | relief, LECs nust file tariffs and remain
subj ect to FCC enforcenent actions for anticonpetitive be-
havi or under the relevant statutory provisions. Id. p 151
The FCC acknow edged that its rule may all ow Phase |
relief before the manifestation of actual conpetitive alterna-
tives for interstate access service custoners but that "the
costs of delaying regulatory relief outweigh the potenti al
costs of granting it before | XCs have a conpetitive alterna-
tive for each and every end user." 1d. p 144.

Both Phase | and Phase Il relief are available on an MSA-
wi de basis. This is because, according to the FCC, "NMSAs
best reflect the scope of conpetitive entry, and therefore are
a logical basis for neasuring the extent of conpetition.”™ 1d.
p 72. Relief is not available on a rural service area basis.
Rather relief is available for the "non-MSA parts of a study
area"--typically one or nore rural service areas--if the trig-
gers are satisfied for the entire area. 1d. p 76. The FCC
acknow edges the "theoretical possibility" that granting relief
on an MSA-w de basis could enable LECs to engage in
predatory behavior. 1d. p 83. However, the Conm ssion
concluded "the costs, particularly the adm nistrative costs, of
granting pricing flexibility on a wire center-by-wire center
basi s outwei gh the benefits of protecting agai nst such theo-
retical harms." |Id. The Conm ssion declined to provide
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relief on a LATA basis, as in some states the rel evant LATA
enconpasses the entire states. Id. p 73.

The triggers relied upon by the FCC are | argely based
upon col | ocation by conpetitors at LEC facilities. The FCC
adopted this trigger for two reasons. First, the FCC con-
cluded that collocation is a reasonable proxy for conpetitive
conditions in a given MBA. 1d. p 78. Specifically, the FCC
found that "collocation by conpetitors in incunbent LEC
wire centers is a reliable indication of sunk investnent by
competitors.” 1d. p 81. Sufficient sunk investnent of this
sort, in the FCC s view, will discourage "exclusionary pricing
behavior." Id. p 78. In addition, the FCC determ ned that
the collocation level is "an easily verifiable, bright-line test
that serves "to avoi d excessive adm nistrative burdens.” 1d.
In this sense, the trigger balances the FCC s desire for an
accurate neasure of actual conpetitive conditions in a given
MBA, while also establishing a clear adninistrative standard.

The FCC acknow edged that adopting specific thresholds,

like utility ratemaking, "is not an exact science.” 1d. p 96;
accord United States v. FCC, 707 F.2d 610, 618 (D.C. Gir.
1983). "Rather, the thresholds are policy determ nations

based on our agency expertise, our interpretation of the
record before us in this proceeding, and our desire to provide
a bright-line rule to guide the industry.” 1d. p 96 (footnote
omtted). Moreover, the FCC clained its "effort to sel ect
triggers that precisely neasure conpetition for particul ar
services also is hanpered by the | ack of verifiable data
concerning conpetitors' revenues and facilities.” 1d.

To set the proper trigger thresholds the FCC exanm ned a
few | ocal markets to assess the extent of market penetration
that correlates with a given |level of collocation investnent,
and scaled the various triggers to correlate with the I evel of
relief sought. Thus, the Phase Il triggers are higher than
those for Phase I, and different services have different trig-
ger |levels depending upon the FCC s estimation of the threat
of predatory or anticonpetitive conduct. Thus, the anount of
collocation required to obtain Phase | relief for channe
term nations is higher than for dedicated transport services.
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I1. Analysis
A Col l ocation Thresholds for Pricing Flexibility

Petitioners challenge the FCC s decision to offer LECs
relief fromprice cap regul ati on based upon a show ng that
one or nore conpetitors have nmade substantial |ocal invest-
ments in collocation. Petitioners contend that this decision
was arbitrary and capricious and contrary to | aw because the
FCC failed to condition this relief upon a finding of conpeti -
tion sufficient to protect consuners fromanticonpetitive con-
duct. Collocation, petitioners contend, is a poor proxy for
actual conpetition in the provision of interstate access ser-
vices. As a result, petitioners claimthat the Order violates
the Conmi ssion's statutory duty to ensure that prices are
"nondi scrim natory, 'just,' and 'reasonable.’ "

Petitioners specifically challenge three aspects of the
FCC s new pricing flexibility framework: (1) basing the trig-
gers for pricing flexibility on collocation rather than an
anal ysis of actual conpetitive conditions; (2) granting pricing
flexibility on an MSA-w de basis based on collocation in only a
portion of the MSA; and (3) selecting specific triggers in an
arbitrary fashion and without sufficient explanation. In as-
sessing these clains, we consider whether the FCC s actions
are "arbitrary, capricious, an abuse of discretion, or otherw se
not in accordance with law" 5 U S . C s 706(2)(A). This is a
"deferential standard" that "presune[s] the validity of agency
action."™ Southwestern Bell Tel. Co. v. FCC, 168 F.3d 1344,
1352 (D.C. Cir. 1999); accord Jersey Shore Broad. Corp. V.
FCC, 37 F.3d 1531, 1537 (D.C. Gr. 1994). Like agency
rat emaki ng, price cap regulation of local carriers "involves
policy determ nations in which the agency is acknow edged to
have expertise.” Tine Warner Entmt Co. v. FCC, 56 F.3d
151, 163 (D.C. Gr. 1995) (per curianm (internal quotation
omtted). Therefore, it is not our role to second guess the
FCC s policy judgnment, so long as it conports with estab-
lished standards of administrative practice. "The FCC s
j udgnent about the best regulatory tools to enploy in a
particular situationis ... entitled to considerabl e deference
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fromthe generalist judiciary.” Wstern Union Int'l, Inc. v.
FCC, 804 F.2d 1280, 1292 (D.C. Gr. 1986).

1. Col | ocati on

Under the Pricing Flexibility Order, LECs are eligible for
regul atory relief upon a showing that there is sufficient
coll ocation by one or nore conpetitors. In this fashion, the
FCC uses investnent in collocation as a proxy for conpetition
in access service. Petitioners contend that this is arbitrary
and caprici ous because collocation is not a sufficient measure
of actual market conpetition. Therefore, petitioners argue,
the FCC can of fer no assurance that LECs will continue to
offer "just" and "reasonabl e" rates once they are granted
pricing flexibility. To petitioners, the regulatory relief pro-
vided for by the FCC's Order is tantanount to foregoi ng
dom nant carrier regulation altogether, and can only be justi-
fied upon a finding of actual conpetition.

It may well be that collocation is a poor neasure of market
share, as petitioners attest. That conpeting firnms have
i nvested in collocation does not nean that they have captured
a significant portion of the market for access services. Yet
the FCC did not conclude that a | oss of market share was
necessary to prevent an incunbent LEC fromraising prices.
The FCC has | ong held that nmarket share is not the be-all,
end-all of conpetition. See AT&T Corp. v. FCC, No. 99-1535,
slip op. at 13 (D.C. Gr. Jan. 23, 2001) ("the FCC has never
vi ewed market share as an essential factor" in evaluating
mar ket conpetition) (enphasis in original). It is nerely one
of several relevant factors consi dered when maki ng a nmarket
power determ nation. For exanple, in Mtion of AT&T
Corp. to Be Declared Non-Dom nant for International Ser-
vice, 11 F.C C R 17,963, 17,976 p 34 (1996), the FCC wote
t hat

mar ket shares, by thenselves, are not the sole determ n-
ing factor of whether a firm possesses market power.

O her factors, such as demand and supply elasticities,
conditions of entry and other market conditions nmust be
exam ned to define a relevant narket, and determnine

whet her a particular firmcan exercise market power in
the rel evant narket.
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The FCC is free to change this policy so long as it provides
an adequate explanation for the shift, AT&T, slip op. at 13-
14, but it has not done so.

As the FCC noted in its Order, the presence of substanti al
sunk investnent, and the resulting potential for entry into the
market, can limt anticonpetitive behavior by LECs. Specifi-
cally, the FCC found that:

Once multiple rivals have entered the nmarket and cannot

be driven out, rules to prevent exclusionary pricing be-
havi or are no | onger necessary. Investnent in facilities,
particularly those that cannot be used for another pur-
pose, is an inportant indicator of such irreversible entry.
If a conpetitive LEC has nmade a substantial sunk invest-
ment in equi pnent, that equi prent renmains avail abl e and
capabl e of providing service in conpetition with the

i ncunbent, even if the incunbent succeeds in driving that
conpetitor fromthe market.

Order p 80. Even if a rival LEC is unsuccessful at chall eng-
ing an i ncunbent, "the presence of facilities-based conpeti-
tion with significant sunk investment makes excl usionary

pricing behavior costly and highly unlikely to succeed.” 1d.
Collocation, in the FCC s expert view, "is a reliable indication
of sunk investnent by conpetitors.” 1d. p 81. Therefore,

col l ocation can reasonably serve as a neasure of conpetition
in a given market and predictor of conpetitive constraints
upon future LEC behavi or.

VWhat ever its faults as a nmeasure of conpetition, the FCC
found collocation to be superior to the various alternatives
proposed by petitioners during the notice and coment peri -
od. See id. p p 84, 104. Petitioners, for their part, offer no
alternative save a painstaki ng anal ysis of nmarket conditions
such as that which is required when an LEC seeks cl assifica-
tion as a non-dom nant carrier or the forbearance of dom nant
carrier regulation under Section 10 of the Comunications
Act. See, e.g., AT&T Corp. v. FCC, No. 99-1535 (D.C. Gir.
Jan. 23, 2001). The FCC deternined that this would be
burdensonme and ti me-consum ng--a point which petitioners
do not contest--and thus not appropriate in all cases. It
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t heref ore sought an alternative for the purpose of providing
pricing flexibility, in addition to the statutory procedure
under Section 10, 47 U.S.C. s 160, which remains a "viable
and i ndependent neans" for carriers to seek regulatory relief.
AT&T, slip op. at 16.

That the FCC chose to rely upon an adm ttedly inperfect
measure of conpetition does not render its use arbitrary and
capricious. Nat'l Ass'n of Regulatory Uil. Commirs v. FCC
737 F.2d 1095, 1116 (D.C. Cir. 1984) ("NARUC'). Nor is the
FCC s decision to make ease of adm nistration and enforce-
ability a consideration in setting its standard for regul atory
relief. So long as the FCC s proxy is reasonable, as it is
here, we have no basis upon which to require the FCC to
engage in a nore searching analysis of conpetition before
granting pricing flexibility. Cf. United States v. FCC, 652
F.2d 72, 90-91 (D.C. Cir. 1980) (en banc) ("Someone nust
deci de when enough data is enough. 1In the first instance
t hat deci sion nust be nmade by the Commission.... To allow
others to force the Conm ssion to conduct further evidentiary
inquiry would be to arminterested parties with a potent
instrument for delay.").

Petitioners enphasize the FCC s concession that the pric-
ing flexibility contained in the Order could "if granted prenma-

turely ... enable price cap LECs to (1) exclude new entrants
fromtheir markets, or (2) increase rates to unreasonabl e
levels.” Oder p 68. Petitioners contend it is reversible error

for the FCCto fail to show that its new regulations will result
in "just and reasonable" rates for consuners. See Farners
Union Cent. Exch., Inc. v. FERC, 734 F.2d 1486, 1510 (D.C.

Cir. 1984).

The FCC readily admits that its decision to adopt the
t hreshol ds contained in the Pricing Flexibility O der was
dependent, at least in part, on the agency's predictive fore-
casts. Despite their inherent uncertainty, there is little ques-
tion that agency prognostications of this sort may be used in
the formulation of policy; "it is within the scope of the
agency's expertise to make such a prediction about the mar-
ket it regul ates, and a reasonabl e prediction deserves our
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deference notw t hstandi ng that there m ght al so be anot her
reasonable view " Envtl Action, Inc. v. FERC, 939 F.2d

1057, 1064 (D.C. Gir. 1991). There is no statutory require-
ment that the FCC be confident to a netaphysical certainty

of its predictions about the future of conpetition in a given
mar ket before it may nodify its regul atory schene.

Petitioners also contend that the FCC s reliance upon a
proxy for conpetition is arbitrary and capricious because it is
contrary to Comnm ssion precedent. Petitioners argue that
since the Pricing Flexibility Order would grant incunbent
LECs much of the relief afforded to carriers that are de-
cl ared non-dom nant, the FCC should be precluded from
granting such relief w thout engaging in the sort of conpeti-
tion analysis it conducted when considering whether to de-
clare a carrier non-dom nant. W do not agree.

The Conmission readily admts it made different findings
when decl ari ng AT&T to be non-doni nant, as petitioners
claim See Mdtion of AT&T Corp. to Be Reclassified as a
Non- Dom nant Carrier, 11 F.C.C R 3271 (1995). However,
the Pricing Flexibility Order expressly does "not grant in-

cunbent LECs all the regulatory relief ... afford[ed] to non-
dom nant carriers.” Oder p 151. Even those LECs which
receive Phase Il relief nust still file tariffs. This is not
insignificant; tariff filing is the "centerpiece of ... comon
carrier regulation.” Southwestern Bell Tel. Co. v. FCC, 19

F.3d 1475, 1479 (D.C. Gr. 1994). Therefore, the fact that the
FCC did not engage in the thorough conpetition analysis

common i n non-dom nance proceedi ngs does not render the

FCC s action arbitrary and capri ci ous.

Petitioners' appeal to other FCC precedent is equally una-
vailing. For instance, petitioners note that in the UNE
Remand Order, the FCC preferred actual neasures of com
petition to a "bright-line test"” in determ ning when to relieve
LECs of specific regulatory burdens. 1In re Inplenentation
of the Local Conpetition Provisions of the Tel ecomrs. Act of
1996, 15 F.C.C R 3696 (1999). However, this proceedi ng
concerned the conditions upon which | ocal service providers
are given access to unbundled transport in the first place, not
whet her deregul atory neasures are warranted once conpeti -
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tive providers have used such access to gain a foothold in a
gi ven market .

There is no rul e agai nst agenci es adopti ng new policy

positions. "Everyone agrees that an agency's change of m nd
does not itself render the agency's action arbitrary.” Bel
Atl., 79 F.3d at 1202. Rather "[w]jhat matters is the Comm s-
sion's explanation.” 1d. Agencies are "not bound to the

service of any single regulatory fornmula; they are permtted,
unl ess their statutory authority otherwi se plainly indicates, to
make pragmati c adj ustnments which nay be called for by

particul ar circunstances.” Perm an Basin Area Rate Cases,

390 U.S. 747, 776-77 (1968) (internal quotation omtted).

Here, the Conmi ssion determned that there was reason to

nmodi fy the regul atory requirenments inposed upon LEC pro-

vision of access services and, unlike in its consideration of US
West's forbearance petition, thoroughly explained why the

Conmi ssion found it appropriate to grant incunmbent LECs

relief fromexisting regulations upon certain conpetitive

showi ngs. See AT&T Corp. v. FCC, No. 99-1535 (D.C. Gir.

Jan. 23, 2001) (remandi ng FCC deni al of forebearance peti -

tion for failure to adequately explain departure from FCC
precedent).

More broadly, the FCC contends that the Order should not
be viewed in isolation, but rather as an additional step al ong
the road of greater deregulation and pricing flexibility in the
interstate access market. See, e.g, Oder p 67. Beginning in
1990, the FCC has taken several steps to encourage innova-
tion, cost-reduction, and greater efficiency by reducing regu-
latory strictures in favor of market discipline. See, e.g., id.
p p 11-18 (summarizing replacenment of rate-of-return regul a-
tion with price-cap regul ation and subsequent devel opnents).
Much as the FCC decided that replacing rate-of-return regu-
lation with price cap regulation furthered the public interest,
it has now determ ned that relaxing price cap regul ation
when certain levels of collocation have been achieved, furthers
its statutory nmandate and pronotes the public interest. Peti-
tioners fail to show how this conclusion is arbitrary and
capricious or otherwi se contrary to | aw

2. MBA- W de Deregul ation

Petitioners contend that the FCC was arbitrary and capri -
cious and abdicated its statutory obligations by authorizing

MBA-wi de relief upon a showing of collocation in only a
portion of the MSA. According to petitioners, due to this
provision of the Pricing Flexibility Order the FCC cannot
ensure that interstate access service prices will be just and
reasonabl e, and therefore the collocation triggers are unlaw
ful. According to petitioners, the FCC s previous orders
establish that in analyzing conpetitive issues, the proper
"geogr aphi c market aggregates those consuners with simlar
choi ces regarding a particul ar good or service in the sane
geographi cal area.”™ NYNEX Corp., 12 F.C.C R 19,985 p 54
(1997). Wth the Pricing Flexibility Order, however, the
FCC | unped t oget her custoners that do not have sinilar
conpetitive alternatives into | arger geographic markets--
MBAs--for the purpose of regulatory relief. As a result,
petitioners contend, LECs will gain regulatory relief while
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mai nt ai ni ng substantial bottl enecks and market power.

The FCC considered this objection in devising its O der
and nonet hel ess concluded that pricing flexibility should be
granted on an MSA-w de basis. The FCC defined "the geo-
graphic area that it should use for purposes of review ng
requests for pricing flexibility ... narrowy enough so that
the conpetitive conditions within each area are reasonably
simlar, yet broadly enough to be adm nistratively workable."
Order p 71. Commenters proposed both | arger and small er
relief areas. The FCC settled upon MSAs because, in the
FCC s expert view, they "best reflect the scope of conpetitive
entry.” Id. p 72. Upon review, the FCC decided that
smal | er geographic areas woul d require incunbent LECs to
file too many pricing flexibility petitions to achi eve neani ng-
ful relief--a conclusion petitioners do not dislodge with any
evi dence to the contrary.

At bottom petitioners' objection to the FCC s decision to
offer pricing flexibility on an MSA-w de basis anbunts to a
difference in policy preferences. This is not a sufficient basis
upon which to upset the FCC s determnation. See Tine
Warner Entmit, 56 F.3d at 163. The FCC considered alter-
natives to MSA-wide relief and determ ned that, on bal ance,
these alternatives would be | ess beneficial to consuners and
regul ated entities. As the FCC provided an adequate expl a-
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nation for this concl usion, we uphold the Conm ssion's concl u-
si on.

3. Trigger Level Selection

Petitioners' objections to the specific collocation threshol ds
establ i shed by the FCC are no nore than policy differences
wi th the Conmi ssion. Like any agency, the FCC nust
provide a rational basis when setting a nunber for a stan-
dard, but it is not held to a standard of perfection. The
standard for review ng such determ nati ons was outlined in
WG Tel ephone Co. v. FCC

It is true that an agency may not pluck a number out of
thin air when it promulgates rules in which percentage
terns play a critical role. Wen a line has to be drawn,
however, the Conmission is authorized to make a "ra-

tional legislative-type judgnment.” |If the figure selected
by the agency reflects its informed discretion, and is
neither patently unreasonable nor "a dictate of unbridled
whim" then the agency's decision adequately satisfies

the standard of review

675 F.2d 386, 388-89 (D.C. GCir. 1982) (citations omtted);
accord NARUC, 737 F.2d at 1141.

Petitioners are correct that the Conm ssion nmay not evade
review of its decision-naking nmerely by asserting that the
threshol ds were "policy determ nations.” See San Antonio v.
United States, 631 F.2d 831, 852 (D.C. Cir. 1980) (That a
deci sion involves a policy judgment "does not excuse the
[agency] fromarticulating fully and carefully the nethods by
whi ch, and the purposes for which, it has chosen to act.")
(internal quotes omtted). Yet the FCCis not required to
identify the optimal threshold with pinpoint precision. It is
only required to identify the standard and explain its relation-
ship to the underlying regul atory concerns. The FCC notes
that this court is "generally unwilling to review |ine-draw ng
performed by the Conm ssion unless a petitioner can denon-
strate that lines drawn ... are patently unreasonabl e, having
no relationship to the underlying regulatory problem"” Cas-
sell v. FCC, 154 F.3d 478, 485 (D.C. Gr. 1998) (interna
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quotations omtted). The relevant question is "whether the
agency's nunbers are within a 'zone of reasonabl eness,’ not
whet her its nunbers are precisely right." Hercules Inc. v.
EPA, 598 F.2d 91, 107-08 (D.C. Gr. 1978). |Indeed, just Iast
termwe held that "the Conm ssion has w de discretion to
determ ne where to draw adm nistrative |lines, and appellants
poi nt to nothing suggesting that the agency abused its discre-
tion in drawing the line[s]" where it did. AT&T Corp., 220
F.3d at 627.

The FCC made a predictive judgnent that the anount of
collocation required for each trigger will be sufficient to
constrain anticonpetitive practices by incunbent LECs. The
FCC al so | ooked at areas where there was substantial colloca-
tion to determ ne whether that correlated with substanti al
i nvol venent in conpetitive transport facilities. See, e.g., O-
der p p 81, 95. For exanple, the FCC revi ewed evi dence that
collocation in approxi mately ei ghteen percent of wire centers
corresponded to over 2,000 miles of conpetitive fiber facili-
ties. See id. p 95. The FCC also notes that there are
reasons to believe that, if anything, collocation underesti-
mat es conpetition in relevant markets as "it fails to account
for the presence of conpetitors that ... have wholly by-
passed i ncunbent LEC facilities." 1d. Wighing these fac-
tors, the FCC concluded that its collocation triggers were
sufficiently protective of the public interest. This is precisely
the sort of "rational |egislative-type judgnent" the FCCis
enpowered to exercise and we are required to respect.

B. I mredi ate Pricing Flexibility for New Services

Petitioners also challenge the FCC s decision to grant
LECs i mediate pricing flexibility for new services. Prior to
the new rule LECs were required to tariff new services
fifteen days in advance and to denonstrate that prices were
reasonabl e given the carrier's direct costs of providing the
service. As aresult of the FCC s Pricing Flexibility Order
LECs may tariff with only one day's notice and (with the
exception of | oop-based services) need not show that the
prices for new services bear any relation to costs. As noted
above, the FCC granted pricing flexibility for new services
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because it found that existing regulatory requirenents de-
| ayed the devel opment and introduction of new services to the
detriment of consumers. See id. p 37.

Petitioners contend that the FCC s decision to grant inme-
diate pricing flexibility for new services is unlawful because it
conprom ses the Comm ssion's "fundanental obligation"” to
ensure that rates are just and reasonable. Section 201(b) of

t he Conmuni cations Act provides that "[a]ll charges ... shal
be just and reasonable, and any such charge ... that is
unj ust or unreasonable is declared to be unlawful."” 47 U S.C

s 201(b). CGting the Second Grcuit, petitioners argue that
there is "no authority for the proposition that the FCC may
abdicate its responsibility" under section 201(b) to regul ate
dom nant carriers so as to ensure "just" and "reasonabl e"
rates. AT&T v. FCC, 572 F.2d 17, 25 (2d Gr. 1978).

Contrary to petitioners' clains, there is nothing inherently
unreasonable in the Commission's shift to streanlined review
of new services. Cf. Nat'l Rural Telecom Ass'n v. FCC, 988
F.2d 174, 185 (D.C. Gr. 1993) ("In light of the FCC s objec-
tive of elimnating the filing burdens of both itself and the
carriers, and its reasonable finding that caps and bands
render the prospect of unreasonable filings sufficiently im
probable, we find streamined reviewto be reasonable.").
The Conmission is free to reduce regul atory requirenments
where, as here, it finds that |less regulation will better serve
its statutory goals. As we noted above, "[t]he FCC s judg-
ment about the best regulatory tools to enploy in a particul ar
situation is ... entitled to considerable deference fromthe
generalist judiciary." Wstern Union Int'l, 804 F.2d at 1292.
Here, the Conmi ssion determ ned that consuners are better
served by | oosening the governnent's grip on new service
of ferings and prices.

Petitioners further argue that insofar as new services
represent significant technol ogi cal advances over existing ser-
vices, failure to offer that service to consuners or conpetitors
at a reasonable price can produce conpetitive harm Al -

t hough the FCC did not renmove new services fromprice cap
regul ati on altogether, petitioners contend i ncunbent LECs
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may nonet hel ess incorporate a new service into the price caps
at an inflated nonopolistic price, thereby inflating the overal
price cap and enabling LECs to raise the prices of other
services. The FCC also rejected this contention, noting that
price caps are determ ned on a revenue-wei ghted basi s.
Therefore, should an LEC offer a new service at an inflated
price, it would have little revenue weight so it would not
enable the LECto inflate the rates for other services.

C. Rat e Deaveragi ng for Transport Basket Services

As part of the Pricing Flexibility Order, the FCC gave
LECs additional flexibility to deaverage rates for transport
basket services, subject to certain limtations, because aver-
aged rates have the potential to "create a pricing unbrella for
conpetitors that woul d deprive custoners of the benefits of
nore vi gorous competition.™ Oder p 60. The FCC believes
t hat deaveraged rates pronote efficiency, and existing regul a-
tions di scouraged carriers from pursui ng deaveraged rat es.
Petitioners challenge this decision on the grounds that all ow
ing rate deaveraging will result in "predatory pricing and
cross-subsidization.” In particular, petitioners contend that
LECs will use this new pricing flexibility to |lower their
transport rates in conpetitive markets and increase their
rates where conpetition is mninal

Merely because Worl dCom di sagrees with the FCC s con-
clusion that deaveraging rates wll produce nore consuner
benefits than maintaining the existing regulatory structure is
no reason for this court to strike down the FCC s deci sion
As noted above, the FCC s policy judgnents are entitled to
due deference fromthis court so long as the agency's concl u-
sions are reasonabl e and supported by substantial evidence,
and the agency conplies with the applicable procedural re-
qui rements. As above, the FCC s decision with regard to
deaveraging rates nmeets this mninml test.

Petitioners' concerns were raised by both AT&T and
Wor I dCom during the notice and coment period, were con-
sidered by the FCC, and rejected. The FCC concl uded that
petitioners' fears are exaggerated, and there is no basis upon
whi ch this court could conclude that this determnation was
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arbitrary, capricious or otherwise contrary to law. I|ndeed,
"there is a consensus anmpbng conmentators that predatory
pricing schenes are rarely tried, and even nore rarely suc-
cessful ." Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U S. 574, 589 (1986). Mreover, the FCC took specific
steps to guard against the possibility of anticonpetitive con-
duct. In particular, the Order limts annual price increases
within pricing zones to fifteen percent, and the annual in-
creases in the study area are limted to five percent. See
Order p 63; 47 CF.R s 61.47(e). According to the Comm s-
sion, this safeguard ensures "that incunmbent LECs cannot
define zones that are, for all practical purposes, specific to
particul ar customers.”™ Oder p 62. Finally, LECs can still
be subject to prosecution should they engage in predatory
behavior. After thorough review, the FCC considered these

saf equards to be sufficient in this instance, and we can find no
reason to upset that result.

I1l. Conclusion

For the foregoing reasons, we affirmthe FCC, and the
petitions for review are denied.
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